PEACE RIVER MANASOTA REGIONAL WATER SUPPLY AUTHORITY
BOARD OF DIRECTORS MEETING
October 1, 2021
REGULAR AGENDA
ITEM 2
Purchase of Project Prairie Pumping and Storage Facilities from DeSoto County
______________________________________________________________________________
Presenter -

Terri Holcomb, Resource Mgmt. & Planning Manager
Douglas Manson, General Counsel

Recommended Action -

Motion to (1) approve Interlocal Agreement Between
Peace River Manasota Regional Water Supply Authority
and DeSoto County for Regional Acquisition of Project
Prairie Facilities, (2) approve Purchase and Sale
Agreement for the Project Prairie Facilities, (3) approve
and authorize the Executive Director to execute Project
Prairie Facilities Operational Protocol, and (4) Authorize
the Executive Director and General Counsel to approve
minor changes to these documents that may be required
for DeSoto County approval.

Regional purchase of DeSoto County’s Project Prairie Pumping and Storage Facilities has been under
consideration for the past two years. These facilities are strategically located to support current and future
regional operations, serving as a hub for deliveries from existing and future supplies between the City of
Punta Gorda, Desoto County, and the Regional System. The facilities proposed to be acquired by the
Authority include the plant site, a 500,000 - gallon finished water storage tank, 5 MGD booster pumping
station and chemical feed system, yard piping and a 400-kilowatt emergency generator on site. This
acquisition and the improvements to the Project Prairie Pumping and Storage Facilities to support
integration into the regional system were include in the Authority’s FY 2022 budget within the systemwide benefit portion of the CIP. Costs and funding for the project are shown in the table below:
BUDGET ITEM
Purchase of Project Prairie Facilities from DeSoto County
Improvements Needed to Support Regional System Use
TOTAL

COST
$748,731.53
$526,268.47
$1,275,000.00

TOTAL

$537,500.00
$537.500.00
$200,000.00
$1,275,000.00

FUNDING
Authority
SWFWMD
State of Florida

Authority purchase of the Project Prairie Pumping and Storage Facilities from DeSoto County will require
Board approval of the attached Interlocal Agreement and Purchase and Sale Agreement, as well as approval
and authorization for the Executive Director to execute the Project Prairie Facilities Operational Protocol.
Staff recommends approval.
Budget Action: No action needed.
Attachments:
Tab A Presentation Materials
Tab B Interlocal Agreement/Purchase and Sale Agreement
Tab C Project Prairie Facilities Operational Protocol

TAB A
Presentation Materials

PURCHASE OF PROJECT PRAIRIE PUMPING AND STORAGE
FACILITIES FROM DESOTO COUNTY
REGULAR ITEM 2
October 1, 2021

1

Project
Prairie Site

2

1

BACKGROUND
2004

• DeSoto County Completes Construction of Project Prairie Facilities
• Authority’s 20” RTM Connected to DeSoto County

2005

April

• Water Use Permit ownership transferred to Authority

2007

Sept.

• Water Use Permit Quantities transferred to the Operational
Flexibility Permit

2013

2019

2020 ‐
2021

• Discussions with DeSoto County for Authority purchase of Project Prairie
Facilities (Phase 1 Pipeline Connection to Punta Gorda)
• Stantec completes valuation of Assets
• Presentation and Board approves Interlocal Agreement June 2020
• Submitted and received approval for SWFWMD Cooperative Funding and State
Funding in FY22
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AUTHORITY OWNERSHIP [2005]
• RO Building
• Aerator System & Clearwell
• Emergency Supply Well

DeSOTO OWNERSHIP
• Storage Tank and
• High Service Pump Building
• Chemical Feed System
• Emergency Generator

Project Prairie Site

4

4

2

•

•
•
•

Improves Water Availability to and
from Punta Gorda and Peace River
Facility;
Provides backup Supply to DeSoto;
Provides Blending for Quality Water
Consistency; and
Serves Future Supplies &
Interconnectivity in DeSoto &
Charlotte

Project
Prairie Site

5

Condition Assessment & Valuation

6

3

Interlocal
Agreement
 Identifies Facilities to be
Acquired
 Purchase Price
 Contingent on SWFWMD
Funding
 Development of an
Operational Protocol
 Acquisition Complete by
12/31/2021
 Agreement Terminates
12/31/2022

7

Purchase and
Sale Agreement
 Identifies Facilities to
be Acquired
 Sale/Purchase Price
 Defines the inspection
period, Title, Closing,
and Warranty and
Representation
requirements

8

4

Operational
Protocol
 Normal Operating conditions
 Temporary or Emergency
Operating Conditions
 Outlines DeSoto County’s
Operational Responsibilities
 Identifies responsible party
for Regulatory Agency
Coordination
 Establishes and Operations
Coordination Committee
 Defines Budgeting and
Invoicing Process

9

Recommended
Action
Motion to
(1) Approve Interlocal Agreement Between
Peace River Manasota Regional Water
Supply Authority and DeSoto County for
Regional Acquisition of Project Prairie
Facilities,
(2) Approve Purchase and Sale Agreement for
the Project Prairie Facilities,
(3) Approve and authorize the Executive
Director to execute Project Prairie Facilities
Operational Protocol, and
(4) Authorize the Executive Director and
General Counsel to approve minor changes
to these documents that may be required
for DeSoto County approval.

10

5

QUESTIONS

11

11

6

TAB B
Interlocal Agreement/Purchase and Sale Agreement

INTERLOCAL AGREEMENT BETWEEN PEACE RIVER MANASOTA
REGIONAL WATER SUPPLY AUTHORITY AND DESOTO COUNTY
FOR THE ACQUISITION OF PROJECT PRAIRIE FACILITIES
THIS INTERLOCAL AGREEMENT (“Agreement”) is entered into by and between the
PEACE RIVER MANASOTA REGIONAL WATER SUPPLY AUTHORITY (“Authority”),
a regional water supply authority and independent special district of the State of Florida created
and existing pursuant to Sections 373.713 and 163.01, Florida Statutes (“F.S.”), acting by and
through its Board of Directors, and DESOTO COUNTY (“County”), a political subdivision of
the State of Florida, acting by and through its Board of County Commissioners, collectively
referred to as the “Parties.”
WITNESSETH:
WHEREAS, both the Authority and the County are authorized to enter into interlocal
agreements pursuant to Chapter 163, F.S.; and
WHEREAS, the County owns and operates real property located in DeSoto County on U.S.
17 near the Charlotte County line, as depicted on the Location Map attached as Exhibit A (the
“Property”); and
WHEREAS, certain facilities exist on the Property consisting generally of a 500,000-gallon
above-ground storage tank and associated piping; a booster pump station and chemical feed
system; yard piping; and emergency generator (the “Project Prairie Facilities”); and
WHEREAS, the Project Prairie Facilities provide an existing Delivery Point for the
County from the Authority’s Regional Transmission System pursuant to Section 10.3 of the Master
Water Supply Contract (“MWSC”), as amended, to which the Authority and the County are
parties; and
WHEREAS, this Agreement does not change the County’s Water Allocation authorized
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pursuant to the provisions of the MWSC and any amendments thereto; and
WHEREAS, on or about October 5, 2005, the Authority and the County previously entered
into a Transfer Agreement to acquire specific components located on the Property consisting
generally of wellhead, yard piping, reverse osmosis building and degasifier; and
WHEREAS, evaluation and price for acquisition of the Project Prairie Facilities has been
documented in the report entitled “Project Prairie Water System Evaluation” prepared by Stantec
and dated December 17, 2019, a portion of which is attached hereto as Exhibit B; and
WHEREAS, the County has granted an easement on the Property to the Authority; and
WHEREAS, the County now wishes to convey the Project Prairie Facilities to the
Authority; and
WHEREAS, the Parties recognize that coordination between the Authority and the County
regarding operation of the Project Prairie Facilities would be beneficial to both Parties.
NOW, THEREFORE, in consideration of the above stated Recitals, mutual covenants
and obligations contained herein, and other good and valuable consideration the receipt and
sufficiency of which is hereby acknowledged by the Parties, the Authority and the County hereby
agree as follows:
1.

INCORPORATION OF RECITALS. The foregoing Whereas clauses are true

and correct and are hereby incorporated by reference into this Agreement.
2.

DELEGATIONS. The Authority hereby delegates authority to its Executive

Director, and the County hereby delegates authority to its County Administrator, to develop and
execute all Operating Protocols, Operational Manuals and other documents consistent with and
necessary to implement the terms and provisions of this Agreement.
3.

DEFINITIONS. All capitalized terms in this Agreement shall be defined pursuant
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to the definitions within the MWSC, unless otherwise indicated below.
3.1

“Acquisition” shall mean the time at which ownership of the Project Prairie

Facilities are acquired by the Authority from the County.
3.2

“Agreement” means this Interlocal Agreement between Peace River

Manasota Regional Water Supply Authority and DeSoto County for the Acquisition of
Project Prairie Facilities.
3.3

“Project Prairie Facilities” shall be the facilities located on the Property and

more specifically described in Paragraph 5, herein.
4.

PURPOSE. The purpose of this Agreement is to set forth the intentions, rights,

and obligations of the Parties with respect to the acquisition and operation of the Project Prairie
Facilities.
5.

PROJECT PRAIRIE FACILITIES TO BE ACQUIRED. The Project Prairie

Facilities owned by the County and to be acquired by the Authority are specifically described in
Exhibit B (Project Prairie Water System Evaluation), and are:
a)

A 500,000 gallon storage tank and associated yard piping;

b)

A booster pump building, inclusive of all equipment contained within the
building including piping, valves, fittings, acid feed, antiscalant, phosphate
inhibitor, and caustic feed; and

c)

Emergency generator.

The components to be acquired and valuation are presented in Exhibit B.
6.

TRANSFER AND ACCEPTANCE OF PROJECT PRAIRIE FACILITIES.
6.1

Purchase Price. At the time of Acquisition, but no later than December 31,

2020, the Authority shall pay the County $748,731.53 for the Project Prairie Facilities.
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6.2

Transfer Documentation Package.

The County shall provide to the

Authority a transfer documentation package, which includes all appropriate documentation
to transfer sole ownership of the Project Prairie Facilities from the County to the Authority.
At a minimum, the documentation shall include a bill of sale in a form satisfactory to the
Authority; all associated permits; record drawings; engineering plans; operation and
maintenance manuals or similar documents; warranties from contractors and suppliers; and
any other document(s) necessary for the ownership and continued operation of the Project
Prairie Facilities which the County has available and is able to provide, and which is
acceptable to the Authority.
6.3

Payment. Payment for the Project Prairie Facilities shall be made to County

by the Authority at the time of the Acquisition.
6.4

Warranty.

Any warranties granted to the County by a contractor or

equipment supplier which remain in effect shall be transferred by the County to the
Authority at the time of Acquisition.
7.

FUNDING

FROM

THE

MANAGEMENT DISTRICT (“SWFWMD”).

SOUTHWEST

FLORIDA

WATER

This Agreement is contingent upon the

successful modification of the existing Funding Agreement between the SWFWMD and the
Authority to add the Project Prairie Facilities, which will provide that SWFWMD shall fund one
hundred percent (100%) of the eligible funding according to SWFWMD policies for the
Acquisition.
8.

OPERATING PROTOCOL. The Authority’s Executive Director and the County

Administrator shall develop and approve a written Operating Protocol prior to the Acquisition in
substantially the same form as provided in Exhibit C hereto. At a minimum, the Operating
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Protocol will define the rights and obligations of the Parties regarding the operation, maintenance,
and regulatory activities necessary for the Authority to meet its obligation to provide potable water
to the County in a manner which allows the County to meet its water quality and operational
requirements through the integration of the Project Prairie Facilities into the Authority’s Regional
Transmission System. Nothing in the Operating Protocol shall conflict or supersede this
Agreement, the Interlocal Agreement creating the Authority, as amended, and the Master Water
Supply Contract, as amended. The Operational Protocol may only be modified in writing by
mutual agreement of the Authority’s Executive Director and the County Administrator.

This

provision shall survive the Termination or Expiration of the Term of this Agreement.
9.

COMPLETION DATE. The Acquisition of the Project Prairie Facilities is to be

completed no later than December 31, 2020.
10.

OWNERSHIP INTERESTS. The Authority shall have all ownership interests of

the Project Prairie Facilities upon completion of the Acquisition.
11.

NOTICES. All notices, demands, requests, and other communications hereunder

shall be deemed sufficient and properly given, if in writing and delivered in person to the following
addresses, or via facsimile, or sent by certified or registered mail, postage prepaid with return
receipt requested, at such addresses; provided, if such notices, demands, requests or other
communications are sent by mail, they shall be deemed as given on the third day following such
mailing which is not a Saturday, Sunday, or a day on which United States mail is not delivered:
To the Authority:
Peace River Manasota Regional Water Supply Authority
Attention: Executive Director
9415 Town Center Parkway
Lakewood Ranch, Florida 34202
To DeSoto County:
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DeSoto County
Attention: County Administrator
201 East Oak Street Suite 201
Arcadia, Florida 34266
Either party may, by written notice, designate any further or different address to which subsequent
notices shall be sent. Any notices hereunder signed on behalf of the notifying party by a duly
authorized attorney at law shall be valid and effective to the same extent as if signed on behalf of
such party by a duly authorized officer or employee.
12.

APPLICABLE LAW AND VENUE. The laws of the State of Florida shall

govern the validity, interpretation, construction and performance of this Agreement and venue for
any suit involving this Agreement shall be in DeSoto County, Florida, if filed in state court and in
the Middle District of Florida if filed in federal court.
13.

ENTIRE AGREEMENT.

The Parties agree there are no commitments,

agreements, or understandings concerning the Project Prairie Facilities that are not contained in
this Agreement, and that this Agreement together with the Interlocal Agreement creating the
Authority, as amended, and the Master Water Supply Contract, as amended shall constitute the
entire agreement of the Parties with regard to the Acquisition.
14.

AMENDMENTS. This Agreement may be amended only by a writing duly

executed by the Authority and the County.
15.

DISCLAIMER OF THIRD-PARTY BENEFICIARIES. This Agreement is

solely for the benefit of the Parties to this Agreement and their successors, heirs, and assigns. No
right or cause of action shall accrue upon or by reason hereof inure to or for the benefit of any third
party.
16.

WAIVER. Unless otherwise specifically provided by the terms of this Agreement,

no delay or failure to exercise a right resulting from any breach of this Agreement shall impair
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such right or shall be construed to be a waiver thereof, but such right may be exercised from time
to time and as often as may be deemed expedient. Any waiver shall be in writing and signed by
the party granting such waiver. If any representation, warranty or covenant contained in this
Agreement is breached by any party and thereafter waived by another party, such waiver shall be
limited to the particular breach so waived and shall not be deemed to waive, either expressed or
impliedly, any other breach under this Agreement.
17.

SEVERABILITY. In the event any provision of this Agreement shall, for any

reason, be determined invalid, illegal or unenforceable in any respect the parties hereto shall
negotiate in good faith and agree to such amendments, modifications or supplements to this
Agreement or such other appropriate actions as shall, to the maximum extent practicable in the
light of such determination implement and give effect to the intentions of the parties as reflected
herein, and the other provisions of this Agreement, as amended, modified, supplemented or
otherwise affected by such action, shall remain in full force and effect.
18.

SOVEREIGN IMMUNITY. The Parties intend to avail themselves of the benefits

of Sections 768.28 and 163.01, F.S., and of other statutes and common law governing sovereign
immunity to the fullest extent possible. No provision, term, or condition of this Agreement will be
construed as a waiver by either of the Parties of any rights provided for by any provision of law,
including but not limited to Sections 768.28 and 163.01, F.S. Nothing in this Agreement is
intended to inure to the benefit of any third party for the purposes of allowing any claim which
would otherwise be barred under the Doctrine of Sovereign Immunity or by operation of law.
19.

DISPUTES. Before the commencement of any legal proceedings, in the event that

the Parties disagree regarding the interpretation of this Agreement, or the fulfillment of obligations
required hereunder, including disagreements concerning Operating Protocols, Operational

Page 7 of 13

Manuals and other documents which implement the terms and provisions of this Agreement, .either
Party must first request in writing a meeting, to occur within thirty (30) days of such written notice,
in which the disagreement will be discussed by the Authority’s Executive Director and the County
Administrator. Should the dispute not be resolved within thirty (30) days of such meeting, the
Chair of the Authority’s Board of Directors and the Chair of the County’s Commission shall meet
within thirty (30) days in an effort to resolve the dispute. Should the dispute still not be resolved
within thirty (30) days of the Chairs’ meeting, the Parties may then pursue any available legal
remedies. This Agreement may be enforced by the Parties in any manner authorized by law, and
does not preclude any Party from seeking judicial or administrative remedies for violation of the
terms and conditions of this Agreement. Each party shall bear its own costs and attorney’s fees
related to disputes prior to commencement of any legal proceedings.
20.

ATTORNEYS FEES AND COSTS. In the event there is litigation arising under

or related to Agreement, each party shall pay its own attorney’s fees and costs and expenses
incurred in enforcing the Agreement.
21.

BINDING AGREEMENT. This Agreement shall be binding upon and inure to

the benefit of the respective successors, permitted assigns, administrators and trustees of the
Parties.
22.

EFFECTIVE DATE; TERM.
23.1

Effective Date. The Effective Date of this Agreement shall be on the day

the last party executes the Agreement, as indicated below.
23.2

Term. The Term of this Agreement shall continue and be effective for the

term of the Master Water Supply Contract, as amended.
23.

EXECUTION OF AGREEMENT. This Agreement shall be executed in two
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duplicate originals, any of which shall be regarded for all purposes as an original and all of which
shall constitute the same instrument.
24.

MODIFICATION. This Agreement may be modified only in writing and signed

by both Parties or their duly authorized agents.
25.

INDEMNIFICATION. The Parties shall indemnify and hold each other and their

agents, servants, and employees harmless from and against any claim, costs, attorney’s fees, or
cause of action of whatsoever kind or nature caused by negligent error, omission, or act in
performance of this Agreement. However, nothing in this paragraph is intended to waive the
provisions of Paragraph 18 of this Agreement.
26.

INTERLOCAL AGREEMENT. This Agreement shall constitute an interlocal

agreement pursuant to Section 163.01, F.S.
IN WITNESS WHEREOF, the Authority and Sarasota have executed this Agreement on
the day, month, and year first above written.
PEACE RIVER MANASOTA REGIONAL
WATER SUPPLY AUTHORITY

ATTEST:

_____________________________________
Alan Maio
Chair

Mike Coates
Executive Director

Date: _________________________
Approved as to Form:
___________________________________
Douglas Manson
General Counsel for the Authority
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BOARD OF COUNTY COMMISSIONERS
OF DESOTO COUNTY, FLORIDA

ATTEST:

_____________________________________
J.C Deriso
Chairman

Mandy J. Hines
County Administrator

Date: _____________________________
Approved as to Form and Legal Sufficiency:
___________________________________
Donald D. Conn
County Attorney
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EXHIBIT A
LOCATION MAP
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EXHIBIT B
PROJECT PRAIRIE VALUATION
Valuation of the Remaining Assets at the Project Prairie Water Storage
and Booster Pump Station Site (2019)

Description
Booster Pump Building
Pumps
Piping/valves
Electrical
Chemical Rooms
New Work
(PLC/motors)
Emergency Generator
Storage Tank
Fence

Notes:
1.
2.
3.

40%
25%
10%
15%
10%

$374,176.53
$233,860.33
$3,544.13
$140,316.20
$93,544.13

Adjusted
Average
Service Life
(Years)3
40
20
40
20
20

100%

$40,000.00

20

Allocated
Percentage1

100%
100%
100%
SUBTOTAL

Adjusted
Original Cost
(2019)2

Average
Straight Line
Depreciation

2019 Cost

$9,354.41
$11,693.02
$2,338.60
$7,015.81
$4,677.71

$243,214.74
$70,158.10
$60,803.69
$42,094.86
$28,063.24

$2,000.00

$40,000.00

$224,292.71
20
$11,214.64
$349,561.54
40
$8,739.04
$25,980.27
20
$1,299.01
$1,575,275.85
Adjusted cost for VFDs and flowmeters
Recommended System Improvements
TOTAL

$67,287.81
$227,215.00
$7,794.08
$786,631.53
$120,000.00
-$157,900.00
$748,731.53

Allocated percentage of total Booster Pump Station cost allocated to components of assets installed within the
building.
ENR CCI multiplier: 1.512415391
1996 NARUC Uniform System of Accounts average service life for specific components

Reference: ‘Peace River Manasota Regional Water Supply Authority – Project Prairie Water System Evaluation’ (Stantec;
December 17, 2019)
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EXHIBIT C
FORM OF PROJECT PRAIRIE OPERATING PROTOCOL

[Draft Operating Protocol to be Inserted]
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PURCHASE AND SALE AGREEMENT
THIS PURCHASE AND SALE AGREEMENT (“Agreement”) is made and entered into
by and between DESOTO COUNTY a political subdivision of the State of Florida, acting by and
through its Board of County Commissioners (hereinafter referred to as the “Seller”), and PEACE
RIVER MANASOTA REGIONAL WATER SUPPLY AUTHORITY, a regional water supply
authority and independent special district of the State of Florida created and existing pursuant to
Sections 373.713 and 163.01, Florida Statutes (“F.S.”), acting by and through its Board of
Directors (hereinafter referred to as the “Buyer”), collectively referred to as the “Parties.”
For and in consideration of the mutual covenants and obligations contained herein, and for
other good and valuable consideration the receipt and sufficiency of which are hereby
acknowledged, the Parties hereto agree as follows:
Section 1. Purchase and Sale. Subject to the terms and conditions hereinafter set forth,
Seller agrees to sell and convey to Buyer, and Buyer agrees to purchase from Seller, all of that
certain parcel of land located in DeSoto County on U.S. 17 near the Charlotte County line, more
particularly described in Exhibit “A” attached hereto (the “Real Property”), together with the
following:
a. All easements, rights of way, privileges, licenses, appurtenances, and any other rights,
privileges, and benefits belonging to the owner of, running with the title to, or in any
way related to the Property (collectively, “Appurtenances”);
b. All land use or other consents, authorizations, variances, waivers, licenses, permits,
approvals, development orders, or any other entitlements, whether existing, issued, or
granted by or from any governmental authority with respect to the Property
(collectively, “Seller’s Approvals”);
c. All of Seller’s right, title, and interest in all existing surveys, site plans, percolation,
soil, topographical, traffic, engineering, and environmental reports or studies pertaining
to the Real Property, Appurtenances, and Seller’s Approvals in Seller’s possession or
control (collectively, “Reports”);
d. All utility mains, service laterals, hydrants, connections, hook-ups, and valves located
on, or adjacent to, and servicing or available to service the Property (collectively, the
“Utilities”); and
e. Any other agreements, contracts, covenants, variances, rights, benefits, and privileges
related to or benefiting the Real Property or Appurtenances.
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Section 2. Purchase Price. The purchase price to be paid by Buyer to Seller at Closing
for the Property is seven hundred forty-eight thousand, seven hundred thirty one dollars and fiftythree cents [$748,731.53] (“Purchase Price”), which Buyer agrees to pay and Seller agrees to
accept, subject to the credits, prorations, and adjustments hereinafter set forth. The Purchase Price
shall be payable as follows:
a. Deposit. Within three (3) business days following the Effective Date of this
Agreement, and as consideration for this Agreement, Buyer shall deliver by wire
transfer of immediately available funds, denominated in U.S. Dollars, the sum of
[$*******] (“Deposit”) to [Title Company] (“Escrow Agent”), at the address specified
in Section 16 below. The Deposit shall be held in trust by Escrow Agent as an earnest
money deposit in an interest-bearing account, and disbursed only in accordance with
the terms of this Agreement. The Deposit shall be non-refundable after the expiration
of the Inspection Period (as defined in Section 3), except in the event that: (i) the Seller
fails, refuses, or is unable to perform all of its obligations under this Agreement; (ii)
one or more of the Closing Conditions in favor of Buyer set forth in Section 11 has not
been satisfied by the applicable deadline as provided in such Section; or (iii) as
otherwise specifically provided for in this Agreement.
b. Balance. The Deposit shall be applied to the Purchase Price at Closing, and Buyer shall
pay to the Seller the balance of the Purchase Price, subject to credits, adjustments, and
prorations as herein provided, by wire transfer of immediately available funds,
denominated in U.S. Dollars, received by Escrow Agent prior to 2:00 p.m. on the date
of Closing.
c. Escrow Deposit. The Deposit shall be invested by Escrow Agent in an interest bearing
account, but only after Buyer has executed all necessary governmental forms, including
a W-9 and delivered such form to Escrow Agent. Any and all interest earned on the
Deposit shall accrue to the benefit of the Buyer and shall be reported to Buyer’s federal
tax identification number. Escrow Agent shall have no responsibility in case of failure
or suspension of business of the institution holding the Deposit. Interest earned, if any,
shall be credited to the Buyer upon Closing, or in the event of Buyer’s default, paid to
Seller.
Section 3. Inspection Period; Buyer’s Inspections. For the period beginning with the
Effective Date and continuing until 11:59 p.m. Eastern Time on the date that is ninety (90) days
thereafter (“Inspection Period”), Seller hereby grants to Buyer the right to make or obtain any and
all investigations, tests, studies, evaluations, assessments, and reports Buyer deems necessary or
desirable with respect to the Property (the “Inspections”).
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a. Subject to the restrictions set forth herein, Seller hereby grants to Buyer and Buyer’s
agents and independent contractors (hereinafter “Buyer’s Consultants”) a license to
enter upon the Real Property for the purpose of performing Inspections, provided that
(i) Seller shall have been afforded at least twenty-four (24) hours written notice of such
intent to enter upon the Property and has been given the opportunity to be present and
(ii) the Inspections shall not in any way damage the Property or any adjacent property
or cause injury to any thing or person.
b. Within five (5) business days after the Effective Date, Seller shall deliver to Buyer
copies of all existing Seller’s Approvals and Reports (referred to in this Section as the
“Property Information”). Buyer acknowledges and agrees that the Property
Information delivered to Buyer is being provided as an accommodation to Buyer and
that Seller has not and does not make any representation or warranty whatsoever
regarding the completeness or accuracy of the Property Information. If subsequent to
Seller’s initial delivery of the Property Information, Seller receives new or updated
Property Information, then Seller shall promptly deliver same to Buyer.
c. Buyer agrees that none of its Inspections, tests, analyses, or other activities conducted
on or with respect to the Property shall cause damage or injury to the Property, persons,
or adjacent property and that Buyer shall repair any damage to the Property caused by
any such activities of Buyer or Buyer’s Consultants. To the extent allowed under law,
Buyer agrees to indemnify and hold harmless Seller from any loss, cost, damage, or
expense arising from damage to the Property or injuries to persons or property from
any loss, cost, damage, or expense arising from damage to the Property or injury to
persons or property proximately caused by the acts or omissions of Buyer, or Buyer’s
Consultants while upon or about the Property or its appurtenances, pursuant to the
rights granted under this Section. Notwithstanding anything to the contrary herein,
Buyer shall not be responsible for any such loss, damage, or injury to persons or
property to the extent such loss, damage, or injury is or was caused by Seller’s
negligence or willful misconduct. Notwithstanding the above, no provision, term, or
condition of this Agreement will be construed as a waiver of any rights provided for by
any provision of law, including but not limited to Section 768.28, F.S. Nothing in this
Agreement is intended to inure to the benefit of any third party for the purpose of
allowing any claim which would otherwise be barred under the doctrine of sovereign
immunity or by operation of law. This provision will survive the termination of this
Agreement for a period of six (6) months subsequent to the Closing Date.
d. Notwithstanding the Inspection rights provided for above, Buyer shall not, without the
prior written consent of Seller, conduct any environmental assessment or analysis
beyond that included in ASTM Standard E1527-05 Phase I environmental site
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assessment report prepared by a licensed and insured consulting environmental
engineering firm (“Phase I Report”), or make any intrusive physical testing at the
Property (such as soil borings, groundwater samplings, or the like) without the prior
written consent of Seller. As a condition of Seller’s consent, Buyer shall deliver to
Seller for review a copy of Buyer’s Phase I Report containing a recommendation that
any such additional investigation be conducted, together with a copy of the written plan
describing the scope and nature of additional environmental assessment in detail and
such additional relevant information as the Seller may reasonably request (“Invasive
Environmental Testing”). Seller shall deliver to Buyer Seller’s consent, or refusal to
consent, to such Invasive Environmental Testing, within ten (10) days from Seller’s
receipt of (i) and (iii) above, failing which Seller shall be deemed to have consented to
the Invasive Environmental Testing. If the Seller consents to Invasive Environmental
Testing, the Inspection Period shall not be extended. If the results of such Invasive
Environmental Testing are not acceptable to Buyer, in Buyer’s sole discretion, Buyer’s
sole right and remedy shall be to terminate the Agreement during the Inspection Period
and receive the return of its Deposit.
e. Buyer shall have the right to terminate this Agreement for any reason whatsoever at
any time prior to expiration of the Inspection Period by delivering written notice thereof
to Seller, in accordance with Section 16 herein. In the event Buyer terminates this
Agreement prior to the expiration of the Inspection Period pursuant to the preceding
sentence, the Deposit shall be returned to Buyer with reasonable promptness and
thereupon Buyer and Seller shall be released from any and all further obligations and
liabilities to each other hereunder except as provided in this Agreement. In the event
Buyer does not terminate this Agreement in writing on or before the expiration of the
Inspection Period, Buyer’s right to terminate this Agreement by reason of any matter
or condition which was disclosed in or by virtue of this Agreement by reason of any
manner or condition which was disclosed in or by virtue of the Inspections prior to the
expiration of the Inspection Period shall cease, such that the Deposit shall become
nonrefundable for any reason other than an event which, by the express terms of this
Agreement, entitles Buyer to a return of the Deposit.
Section 4. Title Insurance/Buyer’s Survey.
a. Within three (3) business days following the Effective Date, Seller shall deliver to
Buyer and Escrow Agent a copy of Seller’s existing title insurance policy (“Seller’s
Title Policy”), issued by [Name of Issuing Title Company] (“Title Company”), insuring
Seller’s fee simple title to the Real Property and appurtenances, together with a copy
of all encumbrances disclosed in Schedule B, Section II of such existing policy, and
together with a copy of Seller’s existing boundary survey of the Property prepared by
[Surveying Company] and dated [Date] (“Seller’s Survey”). Within thirty (30) days
4

following the Effective Date, Seller shall obtain from the Title Company, through
Escrow Agent as the duly authorized agent of the Title Company, and deliver to Buyer
a new owner’s title insurance commitment, committing to issue to Buyer, upon
payment of the Purchase Price and satisfaction of the requirements of such
commitment, an owner’s policy of title insurance policy (ALTA Form 2006, with
Florida Modifications) insuring the title in the full amount of the Purchase Price (the
“Title Commitment”). Seller shall include with such delivery a copy of any
encumbrances disclosed in Schedule B, Section II of the Title Commitment that were
not previously delivered to Buyer by Seller in connection with delivery of Seller’s Title
Policy. Marketable title shall be determined by according to standards for marketability
recognized by The Florida Bar and the Title Company and in accordance with Florida
law.
b. Prior to expiration of the Inspection Period, Buyer, at its sole cost and expense, shall
obtain an ALTA/ACSM survey, or update of Seller’s survey, prepared by a Florida
licensed surveyor, certified (at a minimum) to Seller, Buyer, and the Title Company,
and depicting the Property and all of the plottable exceptions to the Title Commitment
(“Buyer’s Survey”).
c. Buyer shall have until the expiration of the Inspection Period within which to examine
the Title Commitment and Buyer’s Survey. If the Title Commitment reflects that title
to the Real Property and Appurtenances is subject to any encumbrances, exceptions, or
other matters unacceptable to Buyer, or Buyer’s Survey discloses any encroachments,
overlaps, description closure areas, or other exceptions or matters unacceptable to
Buyer (individually, a “Title Defect” and collectively, “Title Defects”), then Buyer
shall, prior to the expiration of the Inspection Period, notify Seller in writing of the
Title Defects to which Buyer objects (collectively, “Title Objections”); provided,
however, that the encumbrances listed in Exhibit B (“Existing Encumbrances”)
attached hereto shall not constitute Title Defects or be the subject of any Title
Objections; Seller shall have no obligation to cure or remove them; and the same shall
constitute “Permitted Exceptions” (as hereinafter defined) for purposes of this
Agreement. The Existing Encumbrances, as well as any exceptions listed in the Title
Commitment to which Buyer does not timely object, shall be deemed to be “Permitted
Exceptions” to the title to the Property for purposes of this Agreement. Seller, at
Seller’s sole cost and expense, shall use commercially reasonable efforts to cause the
Title Company to remove any Title Objections from the Title Commitment within
thirty (30) days after receipt of notice of Title Objections from Buyer; provided,
however, that Seller shall not be obligated to institute litigation or other proceedings,
or to spend more than Five Thousand Dollars ($5,000.00) in the aggregate to cause the
removal of any Title Objections from the Title Commitment. If the Seller is
unsuccessful in causing the Title Company to remove the Title Objections from the
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Title Commitment within such thirty (30) day period, then Seller shall give notice to
Buyer of such failure, whereupon Buyer shall have the option, by written notice to
Seller given within five (5) business days after the expiration of such thirty (30) day
period, of either (i) accepting the title in its existing condition, without reduction of the
Purchase Price (and any Title Defects to which Title Objections have been waived shall
become Permitted Exceptions); or (ii) terminating this Agreement by sending written
notice of termination to Seller and Escrow Agent. Buyer’s failure to give timely notice
of election to Seller for purposes of this provision shall be deemed an election of
alternative (i), herein. In the event that Buyer timely elects to terminate this Agreement,
Escrow Agent shall return the Deposit to Buyer, and thereafter, neither Buyer nor Seller
shall have any further liabilities or obligations hereunder, excepting only those
liabilities and obligations which expressly survive termination pursuant to this
Agreement.
d. Seller covenants and agrees that after the Effective Date it shall not enter into or record
any document or instrument, or enter into any lease or other agreement, affecting or
burdening title to the Property, unless Buyer has consented in writing to the execution
or recordation of such document, instrument, or lease agreement. If any update or
down-date endorsement to the Title Commitment, or any update of Buyer’s Property,
issued prior to Closing reveals any exception or survey defect not reflected in the Title
Commitment or Buyer’s Survey (an “Additional Exception”), which arose as the result
of any act or omission of Seller to which Buyer did not consent, in writing, then Seller,
at Seller’s sole cost and expense, shall cause such Additional Exception to be deleted,
at its expense, from the Title Commitment, or such survey defect removed from
Buyer’s Survey, at its expense, at or prior to Closing. Failure on the Seller’s part to
cause the deletion of such Additional Exception from the Title Commitment or Buyer’s
Survey shall constitute a default by Seller under this Agreement. Notwithstanding the
foregoing, however, if any update of the Title Commitment or Buyer’s Survey reflects
any Additional Exception that arose as the result of any act or omission of Buyer, such
Additional Exception shall not be included within the previous sentence, and shall not
constitute a default by Seller, but shall be assumed by Buyer at Closing. If Seller
defaults under this Agreement by failing to release or discharge any Additional
Exception for which Seller has responsibility as provided above, on or before the
Closing Date, then Buyer shall have the right, in addition to election of the remedies
set forth in Section 14 below, of either accepting the title to the Property in its existing
condition, without waiving the default by Seller, or of terminating this Agreement by
sending written notice of termination to Seller and Escrow Agent, and, in either case,
Buyer shall be entitled to recover from Seller all third party costs incurred by Seller,
including reasonable attorneys’ fees and costs incurred in connection with this
Agreement and the acquisition of the Property, not to exceed One Hundred Thousand
Dollars ($100,000.00) in the aggregate. Any Additional Exception discovered by either
6

party that did not arise by the act or omission of either party shall be treated in the same
manner as a Title Defect pursuant to subsection c., above.
Section 5. License Agreement. At Closing, Buyer agrees to grant Seller a License
Agreement, in the form attached hereto as Exhibit C, to access the Property after Closing in order
to operate certain facilities located on the Property generally referred to as the “Project Prairie
Facilities,” in accordance with an Operating Protocol in place between the Parties.
Section 6. Covenants of Seller; Operation of the Property. Seller hereby covenants
and agrees that from and after the Effective Date:
a. Seller will not, without the Buyer’s prior written consent, create by its consent any
encumbrances on the Property.
For purposes of this provision the term
“encumbrances” shall include, but not be limited to, any liens, claims, options, or other
encumbrances, encroachments, rights-of-way, easements, covenants, conditions, or
restrictions.
b. Seller shall pay all assessments and taxes prior to becoming delinquent; provided,
however, that Seller discloses that the Property has been classified as exempt from
general ad valorem taxation for the tax year ending December 31, 2019.
c. Seller will not create or consent to the creation of any special taxing districts or
associations with the authority to impose taxes, liens, or assessments on the Property.
d. Seller will not remove any fill or cause any change to be made to the condition of the
Property without the prior written consent of Buyer.
e. Seller shall take no action with respect to the Property that would alter or affect any of
the representations or warranties of Seller under this Agreement or which would in any
manner affect Buyer’s future use and development of the Property.
f. Seller shall maintain the Property in its current condition and shall not take any action
that could or will adversely affect the value of the Property or alter the condition of the
Property.
Section 7.
Closing/Closing Expenses. Except as otherwise provided herein, the
consummation of the transactions described in this Agreement (“Closing”) shall take place at a
meeting of the Parties’ representatives at the offices of Escrow Agent in [City], Florida, or by mail
if the Parties so agree, not later than one hundred eighty (180) days after the Effective Date
(“Closing Date”).
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a. At closing, Seller shall pay for the cost of state documentary stamps and surtax on the
Deed, the premium, title search fee, and other costs pertaining to the basic owner’s Title
Commitment and title insurance policy to be issued to Buyer, in an amount equal to the
Purchase Price, and for the recording of, and any and all other costs and expenses of
obtaining, all title corrective instruments. Seller shall be responsible for Seller’s own
legal fees and costs.
b. At Closing, Buyer shall pay the fee for recording the Deed, the cost of Buyer’s Survey
(if not sooner paid), the cost of any endorsements or special coverages for Buyer’s
benefit in connection with issuance of the Title Commitment and policy of title
insurance, as well as for any title insurance coverage in favor of Buyer’s lender, if any,
and all of Buyer’s costs of financing, if any. Buyer shall be responsible for Buyer’s
own legal fees and costs.
Section 8. Closing Documents. The Closing Documents shall be provided by the Parties
as set forth below:
a. At Closing, Seller shall execute and/or deliver to Buyer, in form acceptable to Buyer:
i.

A quit claim deed (“Deed”), substantially in the format provided in
Section 125.411, F.S., conveying to Buyer its interest in the Property;

ii.

An affidavit of ownership, gap, possession, and the absence of liens;

iii.

An assignment and assumption agreement (“Assignment Agreement”)
of Seller’s right, title, and interest, if any, in and to all of Seller’s
Approvals and Report, to the extent assignable, without representation,
warranty, or recourse as to Seller;

iv.

A certificate of non-foreign status in compliance with the Internal
Revenue Code and the regulations promulgated thereunder;

v.

A duly executed certification that every representation and warranty of
Seller under this Agreement is true and correct as of the closing as if
made by Seller at such time;

vi.

Any documents reasonably requested by Buyer or the Title Company in
connection with Seller’s authority to execute this Agreement, the Deed,
and all other documents contemplated under this Agreement;
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vii.

A closing statement prepared by Escrow Agent setting forth all amounts
paid, credited, and otherwise due, payable and paid hereunder (“Closing
Statement”); and

viii.

Such additional documents or instruments as may be required to
effectuate the terms, conditions, and provisions of this Agreement and
to carry out the intent of the Parties to this Agreement, or as may be
reasonably required by the title insurance company, so as to be able to
delete at Closing all of the requirements of Schedule B, Section 1 of the
Title Commitment and all of the standard printed exceptions from
Schedule B, Section 2 of the Title Commitment (other than the
exception for taxes and assessments for the current year not yet due and
payable, zoning and other land use restrictions, the survey exception,
which shall be limited to the specific matters affecting the Property
reflected on the Buyer’s Survey, and the Permitted Exceptions), and to
insure the gap between the effective date of the Title Commitment and
the recording of the Deed conveying title to the Property from Seller to
Buyer.

b. At Closing, Buyer shall deliver to Seller:
i.

A Closing Statement, executed in counterpart;

ii.

The Assignment Agreement, executed in counterpart;

iii.

A duly executed certification that every representation and warranty of
Buyer under this Agreement is true and correct as of the Closing as if made
by Buyer at such time;

iv.

The balance of the Purchase Price and the Deposit (as adjusted for all
credits, adjustments, and prorations set forth in this Agreement);

v.

An executed License Agreement; and

vi.

Such additional documents or instruments as may be reasonably required or
requested by Seller to effectuate the terms, conditions, and provisions of
this Agreement.

Section 9. Prorations. The following items shall be adjusted, apportioned, and allowed
as of the Closing Date:
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a. Special Assessment Liens. If, on the Closing Date, the Property or any part thereof,
shall be or have been affected by any certified, confirmed, and ratified special
assessment liens (from which the Property is not exempt, as provided in subsection b.,
below), the same shall be paid and discharged by Seller. Pending liens from which the
Property is not exempt shall be assumed by Buyer; provided, however, that once the
amount of a pending special assessment lien for the year of Closing has been finally
determined, the amount of the special assessment lien shall be prorated and Seller shall
reimburse Buyer for any amounts paid by Buyer which are allocable to the period of
time Seller owned the Property within thirty (30) days of Buyer’s delivery to Seller of
the proration statement.
b. Real Estate Taxes. The Property is currently exempt from general ad valorem taxation
(“Real Estate Taxes”) for the year 2020. If, as of the Closing Date, the office of the
DeSoto County Tax Collector (“DCTC”) has determined that the Property is exempt
from Real Estate Taxes (“tax exempt”) in the year in which Closing occurs, then no
proration of Real Estate Taxes shall be conducted between the Parties at closing. If,
however, as of the Closing Date, the DCTC has determined that the Property is not tax
exempt for the year of Closing, then, at Closing, a bill for Real Estate Taxes for the
Property (“Tax Bill”) has been received, Seller and Buyer will prorate Real Estate
Taxes as of the Closing Date based on the actual Tax Bill. If, however, the DCTC has
made an assessment on the Property, but no Tax Bill has been issued by DeSoto County
for the year of Closing, then the Real Estate Taxes shall be prorated based upon a
millage rate that would have applied to the Property in the previous tax year had it not
been tax exempt and the assessment for the year of Closing as determined by HCTC.
If, however, as of the Closing Date, either the tax exempt status of the Property is
unknown, or the HCTC has determined that the Property is not tax exempt for the year
of Closing, but has not made an assessment of the Property for Real Estate Taxes, then
no Real Estate Taxes shall be prorated at Closing, but Seller and Buyer will prorate the
Real Estate Taxes between themselves, effective as of the Closing Date, promptly after
Buyer receives the actual Tax Bill for the year of Closing from DeSoto County. Buyer
will provide Seller with a copy of the Tax Bill for the year of Closing, together with
Buyer’s reasonable estimate of the prorated sum due from Seller, promptly upon receipt
of the Tax Bill by Buyer. Seller will promptly remit to Buyer, within thirty (30) days
after receipt of a copy of the Tax Bill and proration statement from Buyer, a sum equal
to the prorated portion of the taxes allocable to the portion of the year in which Seller
owned the Property and Buyer shall be responsible for payment of the full tax to DeSoto
County.
c. The provisions of this Section shall survive Closing.
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Section 10. Closing Conditions. Buyer’s obligation to close this transaction shall be
subject to the satisfaction of each of the following conditions (individually, a “Closing Condition”
and collectively, “Closing Conditions”) on or before the Closing Date, unless an earlier date for
satisfaction of such conditions is expressly set forth below:
a. Seller shall not be in default under any term, covenant, or condition of this Agreement.
b. Each of the representations and warranties of Seller set forth in this Agreement shall
be true, complete, and correct at the date of Closing as if made at that time, and the
Seller shall have delivered its certificate to such effect to Buyer.
c. At the Closing, the Title Company shall irrevocably commit to issue to Buyer an
Owner’s Policy of title insurance (ALTA 2006, with Florida modifications), dated as
of the date and time of the recording of the Deed, in the amount of the Purchase Price,
insuring Buyer as owner of good, marketable, and indefeasible fee simple title to the
Property, free and clear of liens, and subject only to the Permitted Exceptions (“Title
Policy”).
In the event that any of the foregoing conditions precedent to Closing have not been satisfied as of
the Closing Date, Buyer shall have the right to waive any or all of the foregoing conditions and
close this transaction or Buyer shall have the right to terminate the Agreement, and in such event
the Deposit and all interest earned thereon shall be refunded to Buyer and neither Party shall have
any further rights or obligations hereunder, except those obligations which survive termination of
this Agreement.
Section 11. Brokers. Seller represents and warrants to Buyer that Seller has not dealt
with any real estate broker, sales person, or finder who is entitled to a commission or other
compensation in connection with this transaction. Buyer represents and warrants to Seller that
Buyer has not dealt with any real estate broker, sales person, or finder who is entitled to a
commission or other compensation in connection with this transaction. In the event of any claim
for a broker’s or finder’s fee or commission in connection with this Agreement or the transactions
contemplated thereby, each Party shall defend, indemnify, and hold harmless the other Party from
and against any such claim based upon any statement, representation, or agreement of such party.
Notwithstanding the above, no provision, term, or condition of this Agreement will be construed
as a waiver of any rights provided for by any provision of law, including but not limited to Section
768.28, F.S. Nothing in this Agreement is intended to inure to the benefit of any third party for
the purpose of allowing any claim which would otherwise be barred under the doctrine of
sovereign immunity or by operation of law. The mutual indemnities and representations and
warranties of Seller and Buyer in this Section shall survive Closing.
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Section 12. Seller’s Representation and Warranties.
a. BUYER ACKNOWLEDGES AND AGREES THAT SELLER HAS NOT MADE,
DOES NOT MAKE AND SPECIFICALLY NEGATES AND DISCLAIMS ANY
REPRESENTATIONS,
WARRANTIES
(OTHER
THAN
THE
REPRESENTATIONS AND WARRANTIES EXPRESSLY SET FORTH IN
SECTION 12.b. BELOW), PROMISES, COVENANTS, AGREEMENTS OR
GUARANTIES OF ANY KIND OR CHARACTER WHATSOEVER,
WHETHER EXPRESS OR IMPLIED, ORAL OR WRITTEN, PAST,
PRESENT, OR FUTURE, OF, AS TO, CONCERNING OR WITH RESPECT
TO (A) THE VALUE, NATURE, QUALITY OR CONDITION OF THE
PROPERTY, INCLUDING, WITHOUT LIMITATION, THE WATER, SOIL
AND GEOLOGY THEREOF, (B) THE INCOME TO BE DERIVED FROM
THE PROPERTY OR THE TAX CONSEQUENCES OF OWNING SAME, (C)
THE SUITABILITY OF THE PROPERTY FOR ANY AND ALL ACTIVITIES
AND USES WRICH BUYER MAY CONDUCT THEREON, (D) THE
COMPLIANCE OF OR BY THE PROPERTY OR ITS OPERATION WITH
ANY LAWS, RULES, ORDINANCES OR REGULATIONS OF ANY
APPLICABLE GOVERNMENTAL AUTHORITY OR BODY, (E) THE
HABITABILITY,
MERCHANTABILITY,
MARKETABILITY,
OR
PROFITABILITY OF THE PROPERTY, (F) THE MANNER OR QUALITY OF
THE CONSTRUCTION OR MATERIALS, IF ANY, INCORPORATED INTO
THE PROPERTY, (G) THE QUALITY, STATE OF REPAIR OR LACK OF
REPAIR OF THE PROPERTY, OR (H) ANY OTHER MATTER WITH
RESPECT TO THE PROPERTY. SPECIFICALLY, SELLER HAS NOT
MADE, DOES NOT MAKE AND SPECIFICALLY DISCLAIMS ANY
REPRESENTATIONS
REGARDING
COMPLIANCE
WITH
ANY
ENVIRONMENTAL PROTECTION, POLLUTION OR LAND USE, ZONING
OR DEVELOPMENT OF REGIONAL IMPACT LAWS, RULES,
REGULATIONS, ORDERS OR REQUIREMENTS, INCLUDING THE
EXISTENCE IN, ON, OR UNDER THE PROPERTY OF HAZARDOUS
MATERIALS (AS DEFINED IN SECTION 12.b.iii. BELOW). BUYER
FURTHER ACKNOWLEDGES AND AGREES THAT IT IS A
KNOWLEDGEABLE BUYER OF REAL ESTATE AND HAS BEEN GIVEN
THE OPPORTUNITY TO INSPECT THE PROPERTY AND BUYER IS
RELYING SOLELY ON ITS OWN INVESTIGATION OF THE PROPERTY
AND NOT ON ANY INFORMATION PROVIDED OR TO BE PROVIDED BY
SELLER (OTHER THAN THE REPRESENTATIONS AND WARRANTIES
EXPRESSLY SET FORTH IN SECTION 12.b.iii. BELOW) AND AT THE
CLOSING AGREES TO ACCEPT THE PROPERTY AND WAIVE ALL
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OBJECTIONS OR CLAIMS AGAINST SELLER (INCLUDING, BUT NOT
LIMITED TO, ANY RIGHT OR CLAIM OF CONTRIBUTION) ARISING
FROM OR RELATED TO THE PROPERTY OR TO THE PRESENCE OF ANY
HAZARDOUS MATERIALS IN, ON, OR UNDER THE PROPERTY, OTHER
THAN CLAIMS ARISING FROM MISREPRESENTATION OR BREACH OF
THE REPRESENTATIONS AND WARRANTIES EXPRESSLY SET FORTH
IN SECTION 12.b. BELOW. BUYER FURTHER ACKNOWLEDGES AND
AGREES THAT ANY INFORMATION PROVIDED OR TO BE PROVIDED
BY SELLER OR SELLER'S AGENT WITH RESPECT TO THE PROPERTY
WAS OBTAINED FROM A VARIETY OF SOURCES AND THAT SELLER
HAS NOT MADE ANY INDEPENDENT INVESTIGATION OR
VERIFICATION OF SUCH INFORMATION AND MAKES NO
REPRESENTATION OR WARRANTY AS TO THE ACCURACY OR
COMPLETENESS OF SUCH INFORMATION. SELLER IS NOT LIABLE OR
BOUND IN ANY MANNER BY ANY VERBAL OR WRITTEN STATEMENTS,
REPRESENTATIONS OR INFORMATION PERTAINING TO THE
PROPERTY, OR THE OPERATION THEREOF, FURNISHED BY ANY REAL
ESTATE BROKER, AGENT, OR OTHER PERSON. BUYER FURTHER
ACKNOWLEDGES AND AGREES THAT TO THE MAXIMUM EXTENT
PERMITTED BY LAW, THE SALE OF THE PROPERTY, AS PROVIDED
FOR HEREIN, IS MADE ON AN “AS IS,” “WHERE-IS,” “WITH ALL
FAULTS” CONDITION AND BASIS. IT IS UNDERSTOOD AND AGREED
THAT THE PURCHASE PRICE HAS BEEN ARRIVED UPON BY PRIOR
NEGOTIATION TO REFLECT THAT ALL OF THE PROPERTY IS SOLD BY
SELLER AND PURCHASED BY BUYER SUBJECT TO THE FOREGOING.
THE PROVISIONS OF THIS SECTION 12.a. SHALL SURVIVE THE
CLOSING AND ANY TERMINATION OF THIS AGREEMENT.
b. Seller represents and warrants to Buyer and covenants and agrees with Buyer as
follows:
i.

Seller has not entered into any contracts, subcontracts, arrangements, leases,
licenses, concessions, easements, or other agreements, either recorded or
unrecorded, written or oral, affecting all, or any portion of, or any interest
in the Property, which will not have been terminated or expired prior to
Closing, except for the Permitted Exceptions;

ii.

To Seller’s knowledge, there are no: (1) existing or pending improvement
or special assessment liens affecting the Property; (2) violations of building
codes and/or zoning ordinances or other governmental or regulatory laws,
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ordinances, regulations, orders or requirements affecting the Property; (3)
existing, pending or threatened lawsuits, or appeals of prior lawsuits,
affecting the Property; (4) existing, pending or threatened condemnation
proceedings affecting the Property; (5) existing, pending or threatened
zoning, building or other moratoria, downzoning petitions, proceedings,
restrictive allocations or similar matters that could adversely affect the
development of the Contemplated Improvements on the Property; or (6)
unrecorded easements, restrictions or encumbrances affecting all or any part
of the Property;
iii.

Seller has not used, manufactured, stored, or released any “Hazardous
Materials” (as hereinafter defined) on, in or around the Property, and, to
Seller’s knowledge, no other person or entity has ever used, manufactured,
stored or released any Hazardous Materials on, in or around the Property,
and, to Seller’s knowledge, no Hazardous Materials are present in, on, under
or around the Property. As used herein, “Hazardous Materials” shall mean
petroleum and petroleum based products and any other substance or
material, the use, manufacture, storage, release or presence of which in land,
water or elsewhere in the environment is limited, prohibited or in any other
way regulated by any federal, state or local law, ordinance, rule or
regulation. Seller makes no warranty or representation with respect to the
status or suitability of the surface or subsurface of the Property or its
suitability for any purpose. Buyer shall be solely responsible for all surface
and subsurface investigation with respect to the Property and hereby
releases Seller for any liability or responsibility for clean-up, remediation,
or response costs in connection with Hazardous Materials that may be found
on the surface of or within the subsurface of the Property, including
contribution or indemnification under applicable environmental laws,
except for any such Hazardous Materials deposited on the surface or within
the subsurface by Seller, its agents or contractors. The foregoing release of
Seller shall survive the Closing of this transaction;

iv.

There are no agreements currently in effect which prohibit or restrict the
sale of the Property;

v.

Seller has the right, power and authority to execute and deliver this
Agreement, to perform each and every obligation of Seller hereunder, and
to consummate the transactions contemplated by it; neither the execution
and delivery of this Agreement, and, to Seller’s knowledge, neither the
performance or consummation of the obligations and transactions
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contemplated by it, nor the fulfillment of, nor the compliance with, the
terms, conditions and provisions of this Agreement will conflict with, or
result in a violation or breach of, any relevant law, or any other instrument
or agreement of any nature to which Seller is a party or by which it is bound
or may be affected, or constitute (with or without the giving of notice or the
passage of time) a default under such an instrument or agreement; no
consent, approval, authorization or order of any person is required with
respect to the execution or delivery of this Agreement or the performance
and consummation of the transactions contemplated by this Agreement;
vi.

No commitments or agreements have been or will be made by Seller to any
governmental authority, utility company, school board, church or other
religious body, any homeowners or homeowners’ association, or any other
organization, group or individual, relating to the Property which would
impose an obligation upon Buyer to make any contributions or dedications
of money, land, or any interest in land, to construct, install or maintain any
improvements of a public or private nature on or off the Property, or
otherwise impose any obligations or liability on Buyer or the Property;

vii.

Seller has received no notice of and to its knowledge there is no violation
of any law, regulation, ordinance, order or judgment affecting the Property;
and

viii.

Seller owns the Property in fee simple, subject only to those matters to be
disclosed in the Title Commitment.

At all times during the term of this Agreement and as of the Closing Date, all of Seller’s
representations, warranties and covenants in this Agreement shall be true and correct; no
representation or warranty by Seller contained in this Agreement and no statement delivered or
information supplied to Buyer pursuant to this Agreement contains any untrue statement of a
material fact or omits to state a material fact necessary in order to make the statements or
information contained in them or in this Agreement not misleading. In the event that any of the
foregoing representations or warranties becomes untrue as a result of an act of a third party which
is unrelated to and unaffiliated with Seller then such inaccuracy shall not be deemed to be a breach
by the Seller, but such inaccuracy shall permit Buyer to terminate this Agreement. This Section
and the representations and warranties set forth herein shall survive the Closing or any termination
of this Agreement for a period of six (6) months following the Closing Date or such date of
termination, whichever shall first occur. Any action by Buyer against Seller for a breach or failure
of any representations or warranties made in this Agreement must be commenced within such six
(6) month period. At the end of the six (6) month period, Seller shall have no further liability with
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respect to the Seller’s representations and warranties made in this Agreement, except for those, if
any, with respect to which suit has been filed in a court of competent jurisdiction within such six
(6) month period. Any action for damages or other relief by Buyer against Seller with respect to
an alleged breach of any representations and warranties shall be subject to the limitations of
Section 14.b. below. If, prior to Closing, Buyer learns that any of Seller’s representations and
warranties made in this Agreement are not true and correct in any respect and Buyer closes
nonetheless, Buyer shall be deemed to have accepted such failure of representation or warranty
and Seller shall have no liability with respect thereto.
Section 13. Buyer’s Representations, Warranties, and Covenants. Buyer represents
and warrants to Seller that:
a. Buyer has the right, power and authority to make and perform Buyer’s obligations
under this Agreement. Each of the persons executing this Agreement on behalf of
Buyer has been duly authorized to do so by all necessary and appropriate action;
b. The execution, delivery and performance of this Agreement in accordance with its
terms do not violate any applicable organization document of Buyer;
c. This Agreement is the valid and binding obligation of Buyer, enforceable against Buyer
in accordance with its terms;
d. To Buyer’s knowledge, there are no actions, lawsuits, litigation, or other proceedings
pending or threatened with respect to the Buyer that, if adversely determined, could
have a material, adverse effect upon Buyer’s ability to perform its obligations under
this Agreement, including without limitation its ability to close the transaction
contemplated by this Agreement on the Closing Date.
At all times during the term of this Agreement and as of the Closing Date, all of Buyer’s
representations, warranties, and covenants in this Agreement shall be true and correct; no
representation or warranty by Buyer above contains any untrue statement of a material fact or
omits to state a material fact necessary in order to make the statement or information contained in
it not misleading. In the event that any of the foregoing representations or warranties becomes
untrue as a result of an act of a third party which is unrelated to and unaffiliated with Buyer, then
such inaccuracy shall not be deemed to be a breach by the Buyer, but such inaccuracy shall permit
Seller to terminate this Agreement. This Section and the representations and warranties set forth
herein shall survive the Closing or any termination of this Agreement for a period of six (6) months
following the Closing Date or such date of termination, whichever shall first occur. Any action by
Seller against Buyer for a breach or failure of any representations or warranties made in this
Agreement must be commenced within such six (6) month period. At the end of the six (6) month
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period, Buyer shall have no further liability with respect to the Buyer’s representations and
warranties made in this Agreement, except for those, if any, with respect to which suit has been
filed in a court of competent jurisdiction within such six (6) month period. If, prior to Closing,
Seller learns that any of Buyer’s representations and warranties made in this Agreement are not
true and correct in any respect and Seller closes nonetheless, Seller shall be deemed to have
accepted such failure of representation or warranty and Buyer shall have no liability with respect
thereto.
Section 14. Default.
a. Default by Buyer. In the event that Buyer shall fail to perform its obligations under
this Agreement, and such failure is through no fault or failure of Seller to comply with
its obligations hereunder, or if any of the representations, warranties and covenants of
Buyer shall at any time on or before Closing shall be found to be false or misleading in
any material respect, then Seller may terminate this Agreement and retain the Deposit
(or so much thereof as has been paid through the date of termination of this Agreement),
as full and complete, agreed upon liquidated damages and not as a penalty. The
foregoing shall be Seller’s sole and exclusive remedy against Buyer (except that Seller
shall have the right to recover costs, expenses and reasonable attorneys’ fees and costs
as and to the extent provided in Section 22 below) and Seller hereby waives any right
to all other remedies, damages and claims related to such breach or default by Buyer.
b. Default by Seller. If Seller shall fail to perform its obligations hereunder and such
failure is through no fault or failure of Buyer to comply with its obligations under this
Agreement, or if any of the representations, warranties and covenants of Seller shall at
any time on or before Closing be found to be false or misleading in any material respect,
or if Seller is otherwise in default under the terms and provisions of this Agreement,
Buyer may elect, as its sole, exclusive and absolute remedy, to pursue either of the
remedies set forth in subsection i., below, subject in any case, however, to the
limitations set forth in subsection ii., below:
i.

Buyer Remedies Upon Seller Breach. Buyer may elect either (a) to
terminate this Agreement and obtain a refund of so much of the Deposit as
has been paid by Seller, together with reimbursement by Seller to Buyer of
up to Fifty Thousand Dollars ($50,000) in actual out-of-pocket third party
costs and expenses incurred by Buyer in connection with this transaction
(as evidenced by third party invoices or receipts) (collectively, “out-ofpocket expenses”) (the foregoing remedy herein referred to as the “refund
remedy”), or (b) to pursue specific performance of this Agreement by Seller,
in connection with which, if the remedy of specific performance is

17

unavailable as the result of the willful and intentional act of Seller, then
Buyer shall retain the right to the refund remedy. In order to pursue specific
performance, however, Buyer must file an action seeking such remedy
within forty-five (45) days of the scheduled Closing Date, or else Buyer
shall be deemed to have waived the right to seek specific performance and
elected the refund remedy. The foregoing shall be Buyer’s sole and
exclusive remedies against Seller in the event of any breach or default by
Seller (except that Buyer shall have the right to recover costs, expenses and
reasonable attorneys’ fees and costs as and to the extent provided in Section
22 below).
ii.

No Other Remedies or Recourse. Except as specifically set forth in this
Section, Buyer does hereby specifically waive any right to pursue any other
remedy at law or equity for any breach or default of Seller, including,
without limitation, any right to seek, claim or obtain punitive damages or
consequential damages, including, without limitation, any claim for lost
profits or development opportunities.

Section 15. Notices. All notices, consents, approvals, waivers, and elections which any
party shall be required or shall desire to make or give under this Agreement shall be in writing and
shall be sufficiently made or given only when delivered in person, or sent by facsimile with the
original simultaneously sent by nationwide overnight delivery service:
To Buyer:

Peace River Manasota Regional Water Supply Authority
Attention: Executive Director
9415 Town Center Parkway
Lakewood Ranch, Florida 34202

To Seller:

DeSoto County
Attention: County Administrator
201 East Oak Street, Suite 201
Arcadia, Florida 34266

To Escrow Agent:

[Name]
[Address]
[City, State, Zip]

Notices, consents, approvals, waivers, and elections given or made as aforesaid shall be deemed
to have been dated, given, and received (i) on the date of actual receipt if transmitted by overnight
courier, hand delivery, or U.S. Mail, return receipt requested, if a signed receipt is obtained, or (ii)
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on the date of transmission, if transmitted by facsimile and confirmation of successful transmission
is provided; or (iii) five (5) business days after transmittal by ordinary U.S. Mail.
Section 16. Assignment. No Assignment of the Parties’ rights under this Agreement shall
be permitted without prior written consent of the other Party, which shall not be unreasonably
withheld or delayed.
Section 17. Radon Gas Notice. Pursuant to Section 404.056(5), F.S. Seller hereby makes,
and Buyer hereby acknowledges, the following notification:
RADON GAS: Radon is a naturally occurring radioactive gas that, when it
has accumulated in a building in sufficient quantities, may present health
risks to persons who are exposed to it over time. Levels of radon that exceed
federal and state guidelines have been found in buildings in Florida.
Additional information regarding radon and radon testing may be obtained
from your county public health unit.
Section 18. Escrow Agent.
a. Escrow Agent shall not be deemed to have any implied duties or obligations under or
related to this Agreement.
b. Escrow Agent may: (a) act in reliance upon any writing or instrument or signature
which it, in good faith, believes to be genuine; (b) assume the validity and accuracy of
any statement or assertion contained in such a writing or instrument; and (c) assume
that any person purporting to give any writing, notice, advice or instructions in
connection with the provisions of this Agreement has been duly authorized to do so.
Escrow Agent shall not be liable in any manner for the sufficiency or correctness as to
form, manner of execution, or validity of any instrument deposited in escrow, nor as to
the identity, authority, or right of any person executing any instrument; Escrow Agent's
duties under this Agreement are and shall be limited to those duties specifically
provided in this Agreement.
c. The Parties to this Agreement do and shall indemnify Escrow Agent and hold it
harmless from any and all claims, liabilities, losses, actions, suits or proceedings at law
or in equity, or other expenses, fees, or charges of any character or nature, including
attorneys' fees and costs, which it may incur or with which it may be threatened by
reason of its action as Escrow Agent under this Agreement, except for such matters
which are the result of Escrow Agent’s negligence or willful misconduct.
Notwithstanding the above, no provision, term, or condition of this Agreement will be
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construed as a waiver of any rights provided for by any provision of law, including but
not limited to Section 768.28, F.S. Nothing in this Agreement is intended to inure to
the benefit of any third party for the purpose of allowing any claim which would
otherwise be barred under the doctrine of sovereign immunity or by operation of law.
d. If the Parties and Escrow Agent shall be in disagreement about the interpretation of this
Agreement, or about their respective rights and obligations, or about the propriety of
any action contemplated by Escrow Agent, Escrow Agent may, but shall not be
required to, file an action in interpleader to resolve the disagreement; upon filing such
action, Escrow Agent shall be released from all obligations under this Agreement.
Escrow Agent shall be indemnified for all costs and reasonable attorneys’ fees,
including those for appellate matters and for paralegals and similar persons, incurred
in its capacity as escrow agent in connection with any such interpleader action; Escrow
Agent may represent itself in any such interpleader action and charge its usual and
customary legal fees for such representation, and the court shall award such attorneys'
fees, including those for appellate matters and for paralegals and similar persons, to
Escrow Agent from the losing party. Escrow Agent shall be fully protected in
suspending all or part of its activities under this Agreement until a final judgment in
the interpleader action is received. Notwithstanding the above, no provision, term, or
condition of this Agreement will be construed as a waiver of any rights provided for by
any provision of law, including but not limited to Section 768.28, F.S. Nothing in this
Agreement is intended to inure to the benefit of any third party for the purpose of
allowing any claim which would otherwise be barred under the doctrine of sovereign
immunity or by operation of law.
e. Escrow Agent may resign upon five (5) calendar days’ written notice to Seller and
Buyer. If a successor escrow agent is not appointed jointly by Seller and Buyer within
the five (5) calendar-day period, Escrow Agent may petition a court of competent
jurisdiction to name a successor.
f. The Parties acknowledge and agree that Escrow Agent is the law firm representing
Buyer with regard to this Agreement and the transaction which is the subject hereof,
and hereby waive any claim against Escrow Agent based upon a conflict of interest as
a result of Escrow Agent serving in such dual capacities, excluding only actions by
Escrow Agent constituting knowing and intentional misconduct. Seller further agrees
that Escrow Agent shall be permitted to represent Buyer in all aspects of this
Agreement and the subject transaction, including, without limitation, any dispute with
respect to the Deposit.

20

g. The provisions of this Section shall survive the Closing and also the termination of this
Agreement.
Section 19. General Provisions. The following general terms and conditions apply to
this Agreement:
a. Singular/Plural; Masculine/Feminine. Words used herein in the singular shall include the
plural and words in the masculine/feminine/neuter gender shall include words in the
masculine/feminine/neuter where the text of this Agreement requires.
b. Titles. Headings in this Agreement are for convenience only.
c. Successors. The terms, covenants, and conditions of this Agreement shall be binding upon
and inure to the benefit of the Parties hereto and their respective heirs, successors, and
assigns, except as herein limited.
d. Choice of Law; Venue. This Agreement shall be interpreted according to the laws of the
State of Florida. Venue for any litigation or proceeding between Seller and Buyer shall lie
exclusively in the Circuit Court in and for the Thirteenth Judicial Circuit of the State of
Florida, Sarasota County.
e. Time. Time is of the essence in the performance of each and every one of the obligation of
the Parties to this Agreement. Unless otherwise specified, in computing any period of time
described herein, the day of the act or event for which the designated period of time begins
to run is not to be included and the last day of the period so computed is to be included,
unless such last day is a Saturday, Sunday or legal holiday, in which event the period shall
run until the end of the next day which is neither a Saturday, Sunday or legal holiday.
f. Effective Date. The last date this Agreement is executed by Buyer and Seller shall be
deemed to be the “Effective Date” of this Agreement.
g. Jury Trial Waiver. In the event that it becomes necessary for either Party to bring suit to
enforce the terms of this Agreement, then each Party hereby irrevocably and
unconditionally waives any right it may have to a trial by jury.
h. Joint and Several Liability; Sovereign Immunity. The Parties hereby agree that the liability
of each hereunder shall be joint and several. Notwithstanding the above, no provision, term,
or condition of this Agreement will be construed as a waiver of any rights provided for by
any provision of law, including but not limited to Section 768.28, F.S. Nothing in this
Agreement is intended to inure to the benefit of any third party for the purpose of allowing
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any claim which would otherwise be barred under the doctrine of sovereign immunity or
by operation of law.
Section 20. Entire Agreement; Construction; Severability. This Agreement integrates and
supersedes all other agreements and understandings of every character of the Parties and comprises
the entire agreement between them. This Agreement may not be changed, except in writing signed
by the Parties. No waiver of any rights or obligations hereunder shall be deemed to have occurred
unless in writing signed by the party against whom such waiver is asserted and no waiver shall be
deemed a waiver of any other or subsequent right or obligations. The parties acknowledge that the
parties and their respective counsel have reviewed and revised this Agreement and, therefore, the
normal rule of construction of contracts that any ambiguities are to be resolved against the drafting
party shall not be employed in the interpretation of this Agreement and any exhibits or amendments
thereto. If any portion of this Agreement is held to be invalid or inoperative, the remainder of it
shall be deemed valid and operative, and effect shall be given to the intent manifested by the
portion held invalid or inoperative to the extent possible.
Section 21. Seller Cooperation. So long as Seller is not required to incur any cost or expense
with regard thereto, Seller shall cooperate with Buyer in performing its due diligence with respect
to the Property and in seeking any and all consents, permits or approvals regarding the Property as
Buyer may request.
Section 22. Litigation Fees and Costs. In any litigation or other proceedings brought under
the terms of this Agreement, whether at trial or appellate level or in bankruptcy or reorganization
proceedings under federal or state law, the prevailing party in such litigation shall be entitled to
recover from the non-prevailing party in such litigation all costs, expenses and reasonable
attorneys' fees and paralegals' fees incurred from the non-prevailing party.
IN WITNESS WHEREOF, each of the Parties has executed this Agreement upon the dates
indicated below, and the Parties executing this Agreement hereby represent to the other that they
have full and complete authority to execute the same on behalf of the entities for which they sign.
ATTEST:

PEACE RIVER MANASOTA REGIONAL
WATER SUPPLY AUTHORITY

Mike Coates
Executive Director

Alan Maio
Chairman
Date:

Approved as to Form:
Douglas Manson
General Counsel for the Authority
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ATTEST:

BOARD OF COUNTY COMMISSIONERS
OF DESOTO COUNTY, FLORIDA

Mandy J. Hines
County Administrator

________________________________
J.C. Deriso
Chairman
________________________________
Date

Approved as to Form and Legal Sufficiency:
___________________________________
Donald D. Conn
County Attorney
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Operational Protocol
Overview
DeSoto County (County) constructed Project Prairie located on U.S. Highway 17 near the
Walmart Distribution Center in DeSoto County in 2005. The County transferred ownership
of specific components located on the site to the Peace River Manasota Regional Water
Supply Authority (Authority) in 2005 including:
•
•
•

Wellhead and yard piping;
Reverse Osmosis Building; and
Degasifier.

The Authority purchased the remaining facilities on the site, excluding the sewer lift
station, from the County in 2020. These facilities which shall be known as the “Project
Prairie Facilities.” include the following components (see Figure 1):
•
•
•
•
•

One (1) 500,000 gallon above ground water storage tank;
One (1) high service pump station (approximate capacity 5 MGD;
One 400 KW emergency generator;
Chemical adjustment equipment; and
Various yard piping, valves, control works and meter assemblies;

The County retains ownership of the sewer lift station on the Project Prairie site. The
County will have sole responsibility for lift station functions including but not limited to;
operations, maintenance and regulatory compliance.
Figure 1 Project Prairie Site

Pump Station
Storage Tank

Storage
Building
Generator

{ Draft Operating Protocol 09/21/2021}

Page 3 of 13

Wastewater
Lift Sta.

The Authority also owns and controls the DeSoto Regional Transmission Main which
currently delivers water to the Project Prairie Facilities in accordance with the 2005 Master
Water Supply Contract (MWSC), as amended, from the Peace River Facility. The
Authority’s Phase 1 Regional Interconnect to the City of Punta Gorda will also be capable
of delivering water to the Project Prairie Facilities in 2020.
The Interlocal Agreement (_____, 2020) between the Authority and the County for
Authority acquisition of the Project Prairie Facilities shall be referred to as the Project
Prairie Interlocal Agreement. Under the terms of the Project Prairie Interlocal Agreement
the Authority Executive Director and the DeSoto County Administrator are authorized to
develop an Operational Protocol (Protocol) that sets forth the duties and obligations of the
Authority and the County concerning the operation, maintenance and regulatory activities
of the Project Prairie Facilities. This Operational Protocol fulfills the terms of the Project
Prairie Interlocal Agreement.
The intent of this Operational Protocol is to reduce overall operating expenses and avoid
the duplication of efforts related to facilities operation and maintenance or other services
that can otherwise be provided more effectively through cooperation.
Figure 2 depicts the Project Prairie Facilities relative to the Authority’s Regional
Transmission System. Figure 3 shows the Project Prairie Facilities, the connection of these
facilities to the Authority’s DeSoto Regional Transmission Main, the Phase 1 Regional
Interconnect Transmission Main and the DeSoto County Distribution Pipeline along US
17.
Figure 2. Project Prairie Location Map

Phase 1
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Figure 3 (Project Prairie Pipeline Connections)
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Water Delivery Operations for Project Prairie Facilities.
1.

Normal Operating Conditions
Water from the Authority’s Regional Water System will be delivered to the Site
from the Peace River Facility via the DeSoto Regional Transmission Main, or from
the Shell Creek Water Treatment Facility via the Phase 1 Regional Interconnect
Transmission Main.
a.

b.

2.

The Project Prairie Facilities will be used in a manner which assures that
adjustments to disinfectant residual in that supply and water pumped into
the DeSoto County Distribution Pipeline allow Desoto County to meet its
water quality and operational requirements.
In addition to the use described in “a” above, and without modifying the
assurance provided in “a” above, future modifications at this Site are
expected to support chemical adjustment and pumping of water north or
south through the Authority’s regional transmission system (via the DeSoto
Regional Transmission Main and the Phase 1 Regional Interconnect
Transmission Main).

Temporary or Emergency Operating Conditions
Temporary conditions, such as during emergencies or scheduled maintenance
events may require other delivery conditions such as those summarized below:
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a.

b.

c.
d.

By-Pass Project Prairie Facilities at 769 – all Regional delivery of water
via the DeSoto Regional Transmission Main to DeSoto will be to the
County distribution line on U.S. 17 via the regional connection at County
Road 769 and U.S. 17.
Bypass Project Prairie Storage and High Service Pump Station (HSPS)
Facilities – all regional delivery of water will be from the Phase 1
Regional Interconnect to the DeSoto County distribution system
connection at the Site.
Bypass Project Prairie storage tank with regional water delivery directly to
the HSPS.
Bypass the Project Prairie Facility and deliver Regional water via the
interconnect at U.S. 17 and Sunny Breeze Dr.

General Operating Instructions
The Authority will deliver potable water in accordance with the MWSC. For purposes of
this Operational Protocol and the MWSC, the delivery point for the potable water from the
Authority shall be the Project Prairie Facility Effluent flowmeter (see Figure 3), which
shall be called the Project Prairie Delivery Point. Provided the Authority has delivered
potable water meeting the above criteria at the Project Prairie Delivery Point, DeSoto
County will assume operational responsibility subject to the terms and conditions of the
MWSC and this Operational Protocol for maintaining water quality and meeting quantity
and pressure requirements through the County’s distribution system connected there-to;
any future modifications to the facility shall not impair or interfere with the County’s
ability to provide quality water or to meet the operational requirements of its distribution
system.
DeSoto County’s Operational Responsibilities at Project Prairie Facility:
(1)
(2)
(3)
(4)

(5)
(6)
(7)
(8)

monitor and adjust the volume of water in the ground storage tank;
manage quality of potable water in the ground storage tank;
operate the HSPS at the site to maintain flow rates and line pressures per the MWSC
and/or Desoto County distribution system requirements;
at DeSoto County’s cost, adjust water chemistry to meet DeSoto County criteria for
finished potable water. This will include chemical and other costs associated with
free chlorine burn activities should the County choose to perform those;
ensure that the MWSC standards for water quality and pressure are maintained with
the Project Prairie Facilities;
provide a certified operator on-site as required by permit and State rule to operate
the Project Prairie Facilities; and
provide preventative maintenance and minor corrective maintenance to the Project
Prairie Facilities as needed or as in accordance with the Operational Manual.
Perform all monitoring and sampling as required and identified in the FDEP PWS
permit for the facility.
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Delivery of potable water from the Authority shall be metered as required by the MWSC.
The current billing meter at the Peace River Facility for the DeSoto Regional Transmission
Main and the new Phase 1 Regional Interconnect Transmission Main billing meter located
at the Punta Gorda Shell Creek WTP shall be used for delivery and billing under the
MWSC. The metering configurations, billing meter locations, and this Operating Protocol
may be revised if new Delivery Points are added to the Authority’s DeSoto Regional 20”
Transmission Main or Phase 1 Regional 24” Transmission Main.
The operation of the system shall be consistent with the operational requirements of the
County’s utility system. The Authority shall remotely monitor operations of the Project
Prairie Facilities and maintain security enabled remote operational capabilities in the event
of emergency or as otherwise directed by the Executive Director after consultation with
DeSoto County.
Any dispute concerning operation of the Project Prairie Facility shall be resolved as
provided in Section 19 of the Project Prairie Interlocal Agreement.

Health and Safety
Protecting health and safety is of the utmost importance to the Authority and to DeSoto
County. On all matters related to health and safety regarding the Project Prairie Facilities,
DeSoto County and the Authority shall make every reasonable effort to coordinate the
operations of the County and Authority systems, including during declarations of
emergency, in order to ensure that adequate water quality and pressure is maintained.
Regulatory Agency Coordination
The Authority shall be responsible for providing potable water in accordance with the
MWSC to the Project Prairie Delivery Point. The Authority shall immediately notify the
DeSoto County Utility Director (or designee) if the Authority determines that the potable
water quality being delivered to the Project Prairie Delivery Point does not meet the
required standards of the MWSC. The Authority shall be responsible for all notices
required to its Customers as a result of the delivery of water to the Project Prairie Delivery
Point that does not meet the minimum water quality standards of the State. Desoto County
shall be responsible for all notices required under the County’s PWS number.
The Authority and County shall coordinate on required regulatory compliance reporting
relating to the Project Prairie Facilities. Depending on final reporting requirements, one or
both parties may be required to submit compliance reports. Such responsibilities will be
determined and agreed to in writing.
The County shall be responsible for providing potable water that meets the requirements
of the MWSC and regulatory requirements of all governmental bodies with regulatory
oversight from the Project Prairie Delivery Point through the Project Prairie Facilities and
into the County transmission system. The County shall be responsible for providing proper
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notifications to the regulatory agencies and the Authority should water quality not meet
minimum standards as set forth in State Rule for those portions of the system under its
operational control. Any regulatory actions as a result of not meeting minimum standards
beyond the Project Prairie Delivery Point shall be the responsibility of the County,
provided the Authority fulfilled its obligations to provide water to the Project Prairie
Delivery Point in accordance with the MWSC. The County shall be responsible for any
regulatory notices required as a result of minimum water quality criteria of the State not
being met downstream of the Project Prairie Delivery Point.
In addition, the County shall be responsible for any and all notifications and regulatory
compliance associated with any ‘free chlorine burn’ of the County’s distribution system
that originates at the Project Prairie Facility.
If a notice of violation is received by either party on any part of its system, a copy of the
violation will be sent to the other party within three business days of receipt.
In order to ensure that the water quality criteria required by the MWSC are met, if the
County is operating the Project Prairie Facilities during any declared emergency by DeSoto
County for all matters related to health and safety, the County Administrator shall have
decision making authority to take reasonable appropriate corrective action as it relates to
operating that portion of the Authority facilities at the Project Prairie site within the
immediate 24 hour period following the declaration of an emergency. The County shall
provide telephonic notice to the Authority within 24 hours of declaring an emergency.
Upon giving notice, any correction actions must be developed jointly by the Parties.
Flushing to Maintain Residuals
Any flushing required to maintain the Authority’s Project Prairie Facilities shall be
performed by the Authority in a manner which does not interfere with or impair the
County’s distribution system. Any water used to flush the Project Prairie Facilities shall be
the financial responsibility of the Authority. Flushing required to maintain water quality
within the DeSoto distribution system shall be the responsibility of the County.
Record Keeping and Reporting
The County and the Authority shall develop the Operational Manual for the Project Prairie
Facilities, which shall describe the maintenance and service requirements for such items as
(but not limited to):
a.
b.
c.
d.
e.
f.
g.

Storage tank;
HSPS;
Generator;
Chemical trim equipment;
Appurtenances including gate valves, air release valves, and meters;
Site mowing and landscape trimming;
Maintenance schedules/performance criteria.
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The Operational Manual should describe at a minimum the following items:
1. Record keeping of the identified equipment maintenance (format, frequency, etc.)
2. Identify the performance criteria or a maintenance schedule to support the Project
Prairie Facilities.
3. Describe the cause and effect of identified deficiencies within the Operational
Manual to include the notice process and the corrective action process and a
resolution process.
Operations Coordination Committee
The Authority will establish an Operations Coordination Team of Authority and County
staff that will meet as needed to discuss the routine operation, reporting and the
maintenance schedule identified in the Operational Manual and by this Operational
Protocol. The Operations Coordination Protocol shall consist of the Authority’s System
Operations Manager and the County’s Utility Director and other staff they may designate.
The Operations Coordination Team will be responsible for developing and administering
the annual operating budget and discussing operational and coordination issues associated
with the Authority facilities covered in the Operational Manual and this Operational
Protocol.
In the event that the Operations Coordinating Committee cannot agree on a specific issue,
the Executive Director of the Authority and DeSoto County Administrator shall make the
final decision on the reporting and maintenance schedule. In no way does this decisionmaking power imply that the Executive Director of the Authority has the ability to override
DeSoto County’s method of operation or compel the County to operate the Project Prairie
Facilities at a loss or within a manner that the County deems to be inconsistent with public
safety.
Budgeting and Invoicing
Each year the County and the Authority shall develop a schedule and proposed budget for
the operation and maintenance of the Project Prairie Facilities. The proposed budget will
include staffing the Facility by the County and the cost of routine daily maintenance, as
described within the Operational Manual. The proposed budget for the Project Prairie
Facilities shall be completed and transmitted to the Authority by March 1st of each year
and thereafter will be included in the Authority’s tentative budget as transmitted by the
County.
The County shall bill the Authority on a quarterly basis for providing staffing, emergency
maintenance and regular minor maintenance and equipment pursuant to the Authority
approved budget. The cost for labor supplied by the County will include salary plus
benefits. The Authority is responsible for all costs provided in the Authority-approved
budget associated with the operation of the Project Prairie Facilities. The County will
operate the Project Prairie Facilities within the limits of the budget. If the County suspects
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that actual cost will exceed the Authority-approved budget, they will provide immediate
written notice of the potential additional costs. The Authority shall only be liable for
expenses over the Authority-approved budget if such expenses are approved by the
Authority, which approval shall not be unreasonable withheld. Any dispute concerning
budget or payment matters shall be resolved as provided in Section 19 of the Project Prairie
Interlocal Agreement.
The County shall maintain records and documents pertaining to the operational and
maintenance expenses incurred. Invoices will be sent by the County to the Authority on or
about the 15th of each month following the end of each fiscal quarter. The Authority will
review, approve if appropriate, and pay these quarterly billings within 30 days of receipt
unless there is a dispute regarding the invoice by the Authority.
Changes in Operational Flows
Normal operation is for water to be delivered from the Authority’s regional transmission
system to the Project Prairie Facilities where it will undergo chemical adjustment and then
be pumped into the DeSoto County potable water distribution system. Under certain
temporary or emergency conditions, as defined within the Operational Manual and by this
Operational Protocol, both the Authority and the County agree that it may be necessary to
change the operation of these facilities, possibly bypassing the storage tank or the high
service pumping station or both. In the event of such a temporary or emergency condition,
the County and the Authority will jointly cooperate to accommodate the operational
change. Within 3 weeks following any such change, the Operations Coordination Team
will convene to discuss the changes, resulting effects, if any, and remedial actions, budget
amendments, or revised operational protocol needed.
Activities & Responsibilities
The County shall be responsible for all required site visits by certified WTP Operators as
required by FDEP permit and all regular daily/weekly maintenance activities on the Project
Prairie Facilities, which may include cleaning and flushing, equipment testing, exercising
valves, routine adjustments to facilities, upkeep and minor repair of electrical components,
upkeep and repair of the SCADA system, exercising back-up power units, and other such
activities as defined within the Operational Manual. Any supplies procured by the County
to conduct such activities shall be procured in accordance with DeSoto County
Procurement policies. The Authority shall be responsible for mowing and landscape
trimming at the Site.
Emergency repairs to the Project Prairie Facilities will be conducted by the County and in
coordination with the Authority to the extent practicable. Emergency repairs to the
Authority Facilities will not jeopardize County supply operations, nor will emergency
repairs performed by DeSoto County on their own facilities at the site jeopardize the
Authority Project Prairie Facilities or Regional infrastructure. The emergency repairs
process shall be defined within the Operational Manual to include, but not be limited to,
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the notice process, repair process, approval process, and such process to identify the tasks
associated with the emergency repairs.
The Authority shall coordinate with the County regarding scheduled non-emergency
maintenance activities for the Project Prairie Facilities. Non-emergency maintenance
activities should be clearly identified in the Operational Manual to include a defined notice
process to assure that neither the Authority nor the County’s daily operations are not
compromised during the scheduled event.
The Authority, its staff, and contractors shall perform the scheduled non-emergency
maintenance activities for the Project Prairie Facilities. Such Authority activities should be
defined within the Operational Manual and may include: cleaning of storage tanks, painting
of facilities, routine tank repair, routine transmission system repairs, removal and
replacement of components, pump replacement, other long-term capital improvement
expenses, replacement items, landscape maintenance, and items not specifically included
in the annual budget.
Such Authority activities shall be scheduled in a manner that does not conflict with the
County’s operations to the extent practicable. All activities will be performed in a manner
that is consistent with the permits, and restrictions that exist on-site. The Authority shall
provide enough advanced notice to DeSoto County so that disruption to daily operations is
minimized and work is staged in such a manner as to not substantially interfere with the
County’s operations.
Insurance & Indemnification
The Authority will be responsible for maintaining insurance coverage on the Authority’s
Project Prairie Facilities. The amount and type of insurance coverage required will be based
on current Authority procurement guidelines that are in place at the time a contract is let
by the Authority.
In no manner does this Operational Protocol waive sovereign immunity of the Parties.
Each party shall be solely responsible for the activities and injuries of its employees and
contractors as described in the Interlocal Agreement.
Disputes
Before the commencement of any legal proceedings, in the event that the Parties disagree
regarding the interpretation of this Operational Protocol, or the fulfillment of obligations
required hereunder, either Party must first request in writing a meeting, to occur within
thirty (30) days of such written notice, in which the disagreement will be discussed by the
Authority’s Executive Director and the County Administrator. Should the dispute not be
resolved within thirty (30) days of such meeting, the Chair of the Authority’s Board of
Directors and the Chair of the County’s Commission shall meet within thirty (30) days in
an effort to resolve the dispute. Should the dispute still not be resolved within thirty (30)
days of the Chairs’ meeting, the Parties may then pursue any available legal remedies. This
{ Draft Operating Protocol 09/21/2021}
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Operational Protocol may be enforced by the Parties in any manner authorized by law, and
does not preclude any Party from seeking judicial or administrative remedies for violation
of the terms and conditions of this Operational Protocol. Each Party shall bear its own
costs and attorney’s fees related to disputes prior to commencement of any legal
proceedings.
Contact List
Title

Organization

Contact Number

DeSoto Co.

863-491-7500

Utilities Director

DeSoto Co.

863-990-0722

Operations Supervisor

DeSoto Co.

863-491-7500

Utilities Coordinator

PRMRWSA

651-788-6292

PRF Operations Supervisor

PRMRWSA

863-244-1542

PRF Maintenance Supervisor

PRMRWSA

941-806-9967

System Operations Manager

PRMRWSA

239-297-2472

Construction Manager

IN WITNESS WHEREOF, Authority and DeSoto County have executed or have
caused this Operational Protocol to be duly executed in several counterparts, each of which
counterpart shall be considered an original executed copy of this Operational Protocol.

DESOTO COUNTY

By: Mandy J. Hines,
County Administrator

date

APPROVED AS TO FORM AND LEGAL SUFFICIENCY
By:_______________________
Donald D. Conn County Attorney
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AUTHORITY
PEACE RIVER/MANASOTA REGIONAL
WATER SUPPLY AUTHORITY

By: Mike Coates,
Executive Director

date

APPROVED AS TO FORM AND CORRECTNESS:
By:______________________
Authority Attorney
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